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Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

11th day of December, 2019 

MISC. (J) NO. 57/2017 
(Arising out of M. Ex No.2/2015) 

 

(1)   Sri Kanhaiyalal Bhati  
Son of Late Mohanlal Bhati 

(2)   Sri Pankaj Bhati  
Son of Sri Kanhaiyalal Bhati 
Resident of Main Road Dhekiajuli 
Mouza- Dhekiajuli 
PO & PS - Dhekiajuli 
Dist- Sonitpur, Assam  

-- Petitioner/ JDs      
-Vs.- 

Sri Laxmi Kumar Sharma 
Son of K. L. Sharma  
Resident of Sookerating T.E. 
PO- Doom Dooma 
Post Box -21 
Dist- Tinsukia, Assam  

----- Opp. Party/ DH 
 

A petition under section 47 of Code of Civil 
Procedure and came up for final hearing on-
27/11/2019 in presence of following advocates:- 

 
Ld. Advocate appeared for the petitioner          : - Mr. S. Mishra 
Ld. Advocate appeared on behalf of OP  : - Mr. S. Borthakur 
 

1. Instant Misc. case arisen out of a petition filed under section 47 

of CPC filed in M. Ex. No.2/15. Petitioner’s case appears to be in a 

narrow campus is that the OP/DH as plaintiff instituted Money 

Suit No.2/2009 against the petitioners/JDs as defendant No.1 and 

3 for recovery of Rs.3,84,000/-. Defendant Nos. 1 and 3 i.e. the 

petitioners did not contest the Money Suit No.2/2009 as 

summons had not been served upon the petitioners. That the 

Money Suit No.2/2009 decreed on 21-12-2011 and the name of 
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the defendant No.2 was struck off from the case records. That 

the petitioners had no knowledge about the pendency of the suit 

and accordingly they had not contested the Money Suit 

No.2/2009. That the OP/Decree holder in the first week of 

September 2011 met the petitioner No.1 and after discussion on 

12-09-2011 the petitioner No.1 and the OP/DH entered into a 

written agreement. That as per written agreement dated 12-09-

2011 the petitioner No.1 agreed to pay Rs.3,00,000/- only to the 

OP/DH and the petitioner No.1 on the date of agreement dated 

12-09-2011 paid Rs.50,000/- only to the O.P and O.P in the 

agreement dated 12-09-2011 acknowledged instalments. That 

advocate for the OP Sri P. K. Sarmah signed was witness in the 

agreement dated 12-09-2011 and the O.P delivered photostate 

copy of agreement dated 12-09-2011 to the petitioners and 

original copy of the agreement was kept by the OP in his 

possession. That petitioners paid a total amount of Rs.1, 90,000/- 

by depositing the same in his account No.10789658956 of SBI, by 

chaque, direct cash payment to him on 12-09-2011. That the 

decree in Money Suit No.2/2009  passed on 21-12-2011 and 

Money Execution No.2/2015 registered on 12-02-2015 but the 

OP/DH has not disclosed about the amount paid by the 

petitioners to the OP either in the suit or in execution proceeding. 

That the OP has fraudulently obtained the decree in Money Suit 

No.2/2009 for recovery of Rs.3, 84,000/- only on 21-12-2011, 

cost of the suit by suppressing material facts and by misleading 

the Hon’ble Court. That the OP in the execution petition 

mentioned the decreetal amount Rs.3,84,000/- only along with 

interest @18% p.a. from 22-12-2011 to 22-01-2015 

Rs.2,13,120/- only, cost of the suit Rs.15,110/-, cost of execution 

Rs.5,000/- only, in total Rs.6,17,230/-. The petitioners are not 

liable to pay the amount as claimed in the execution petition and 

as decreed in the suit, as the OP has not disclosed the amount 

paid by the petitioners. That decree is not executable as the 

same has been obtained by the OP/DH in suppressions of 
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agreement dated 12-09-2011 and payment of Rs.1, 90,000/- only 

the petitioners to the OP, as stated in para No.4 of this petition. 

That the execution proceeding is liable to be dismissed as the 

same is based upon fraudulent decree obtained by the OP by 

suppressing material facts and by alleging false allegations. 

Hence, the petitioners/JD are not liable to pay the amount as 

claimed by the OP in the execution petition and the same is liable 

to be dismissed with cost.           

2.  Per contra, the OP/DH contested the prayer of the petitioner by 

submitting written objection. OP in his written objection denied 

the entire averments of the petitioner and pleaded that the 

application of the petitioners under section 47 of CPC is not 

maintainable under law. The petitioners have no rights or 

authority whatsoever at all to file this application. The application 

of the petitioners is vague and on the basis of the vague 

application no affective order can be passed against the OPs. It is 

true that OP instituted Money Suit No.2/2009 against the 

petitioners for recovery of Rs.3,84,000/- only in the Hon’ble 

Court, but it is absolutely false and baseless that petitioners did 

not contest the said Money Suit No.2/2009 as summons have not 

been served upon  the petitioners. That summons along with 

copy of plaint duly served on the petitioners and petitioners due 

to own laches and negligent did not appear before the court to 

defend the case and as a result of that the Hon’ble Court 

proceeds ex-parte against the petitioners. Accordingly, judgment 

and decree has been passed against the petitioners. It is true 

that Money Suit No.2/2009 was decreed on 21-12-2011 and it is 

also true that name of the defendant No.2 was struck off from 

the case record, but it is absolutely false that the petitioners have 

knowledge no about the case as stated in the petition. That 

whether in the first week of September 2011 the petitioner No.1 

met decree holder and whether a written agreement was 

executed on 12-09-211 and the petitioners agreed to pay 

Rs.3,00,000/- and Rs.50,000/- only was advance to the OP are 
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matters of facts and records which are to be proved the 

petitioners. That whether petitioners paid amount on various 

dates as stated in para No.4 of the petition are matters of facts 

and records which are to be proved by the petitioners. That it is 

absolutely false and baseless that OP has fraudulently obtained 

decree in Money Suit No.2/2009 by suppressing the material facts 

as stated in the petition. That it is absolutely false and baseless 

that decree is not executable as stated in the petition. Hence the 

OP/DH prayed to dismiss the petition with cost.        

3. POINTS FOR DETERMINATIONS:-  

(i). Whether the O.P filed Money Execution Case 

No-02/09 for recovery of Rs.3,84,000/- by 

suppressing material facts of part payment made 

by the petitioner no-1? 

(ii). Whether the petitioners have paid 

Rs.190000/- in different dates to the O.P as per an 

agreement dated-12/09/2011? 

(iii). Whether petitioner’s/JD’s were unknown 

about the pendency of Money Suit No-02/2009? 

4. The petitioner’s side, in support of their case, adduced evidence 

of two PWs. However, the OP failed to cross-examine them. I 

have heard the argument of both the sides and perused the 

entire case record.  

5. Points for Determination No-1 & 2:- Whether the O.P 

obtained Judgment and Decree in Money Suit 

No.02/2009 fraudulently by suppressing the material 

facts? And whether the petitioners have paid 

Rs.190000/- in different dates to the O.P as per an 

agreement dated-12/09/2011? Both the points for 

determinations were taken together for discussions and decision 

as those are inter-related and crux of the dispute. Prior discussing 

the questions formulated above let have a glance over the entire 

contentions of the parties. The petitioners brought instant 

petition under order -47 of CPC contending that O.P obtained 
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Judgment & Decree in Money Suit No.02/2009 suppressing the 

following facts:-  

1. That the OP/Decree holder in the first week of 

September 2011 met with the petitioner No.1 and 

after discussion on 12-09-2011 the petitioner No.1 

and the OP/DH entered into a written agreement; 

2. That as per written agreement dated 12-09-2011 the 

petitioner No.1 agreed to pay Rs.3,00,000/- only to 

the OP/DH; 

3. That petitioner No.1 on the date of agreement dated 

12-09-2011 paid Rs.50,000/- only to the OP and OP in 

the agreement dated 12-09-2011 acknowledged 

instalments; 

4. That the advocate for the OP Sri P. K. Sarmah signed 

was witness in the agreement dated 12-09-2011; 

5. That the OP delivered photostate copy of agreement 

dated 12-09-2011 to the petitioners and original copy 

of the agreement was kept by the OP in his 

possession; 

6. That the petitioners paid a total amount of 

Rs.1,90,000/- by depositing the same in his account 

No.10789658956 of SBI, by chaque, direct cash 

payment to him on 12-09-2011; 

7. That the decree in Money Suit No.2/2009  passed on 

21-12-2011 and Money Execution No.2/2015 

registered on 12-02-2015 but the OP/DH has not 

disclosed about the amount paid by the petitioners to 

the OP either in the suit or in execution proceeding. 

6. Hence, it seen that petitioners have got the burden to prove the 

aforesaid facts presenting cogent and trustworthy evidences 

before this court. Petitioner’s side adduced both ocular and 

documentary forms of evidences before this court. 

7. I have carefully gone through the evidences on record and it 

finds that PW-1 is the petitioner no-1 and PW-2 is the petitioner 
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no-2 of this case. On meticulous perusal of the oral evidences 

presented by both the witnesses this court finds that both of 

them supported and corroborated the fact that O.P as plaintiff 

instituted Money Suit No-02/2009 against them for recovery of 

Rs.3,84,000/-. They further supported that name of defendant 

no-2 as struck off from the case record and said suit decreed on-

21/12/2011. PW-1 & PW-2 further corroborated and supported 

that on-12/09/2011 an agreement was executed between them 

and wherein PW-1 agreed to pay Rs.300000/- to the O.P and paid 

Rs.50,000/- and O.P acknowledged the same and as per the said 

agreement balance amount was to be paid through installments 

and Advocate Sri. P.K Sarmah signed as witness in the 

agreement. Ext-1 is the agreement dated-12/09/2011. Ext-1(1) & 

Ext-1(2) are signature of Laxmi Kumar Sarmah. Ext-1(3) & Ext-

1(4) are signatures of PW-1. Ext-1(5) is the signature of witness 

Advocate P.K Sarmah. PW-1 & PW-2 further supported that 

petitioner no-1 had paid Rs.190000/- through chaque in the 

account vide no-10789658956 belongs to the O.P. 

8. Admittedly, both the witnesses were not being cross-examined as 

during the stage of evidence the case proceeded exparte against 

the O.P/DH. Hence, it seen that oral versions of both the 

witnesses remains un-shaken and as it stands. This court not 

finds anything to disbelieve their testimonies. As such the oral 

evidences proved and established the contents of the petition.  

9. Now coming to the documentary forms of evidences this court 

finds that petitioner side exhibited the agreement dated-

12/09/2011 as Ext-1 in the form of X-ROX copy and said 

document appears to be secondary form of evidence as it 

prepared from the original through mechanical process. The Ext-1 

document being secondary form in nature appears to be 

admissible as during the time of hearing of this case the 

petitioners asked the O.P to produce the original claiming that 

original copy of the document retained by the O.P. Case Record 

unveiled that on-09/11/17 petitioners filed petition under order-
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12 Rule-8 praying for production of original coy of agreement 

dated-12/09/2011 from the O.P and subsequently, my learned 

predecessor in office vide order dated-20/3/2018 allowed the 

prayer of plaintiff asking the O.P to produce the original 

document and failing which the petitioner was sets at liberty to 

lead secondary evidence. Thereafter on-06/12/2018, prayer of 

O.P for submitting the original copy of agreement was rejected 

and it was directed to draw adverse presumptions against the O.P 

for not producing the original agreement. PW-1 & PW-2 in their 

oral evidence also reproduced those facts and accordingly lead 

the secondary form of evidence of Ext-1. Hence, this court not 

finds anything upon which the secondary evidence of said 

agreement may be disbelieved.  

10. On careful perusal of Ext-1 document it disclosed before this 

court that said agreement was executed between the petitioner 

no-1 and O.P on-12/09/2011 in presence of Advocate P.K Sarmah  

and it was agreed between the parties that petitioner shall pay 

Rs.3 Lacs to the O.P/DH and petitioner no-1 had paid Rs.50000/- 

on that the date of agreement. In clause 3 of that agreement it 

was agreed further that petitioner no-1 shall pay the remaining 

amount on installment. Ext-1 document further disclosed that O.P 

has instituted Money Suit No-2/09 for Rs.3, 84,000/- and in that 

said suit name of defendant no-2 struck off from the case record 

since no relief prayed against him. 

11. Hence, Ext-1 document makes it resounding that there was an 

agreement of payment of Rs.3 Lacs between the petitioner no-1 

and O.P on-12/09/2011 and said agreement was executed 

between the parties during the pendency of the Money Suit. 

02/09. Subsequently, on- 21/12/2011 the suit was decreed in 

respect amount Rs.3, 84,000/-. It also proved and established 

that due to execution of the agreement between the parties on-

12/09/2011 the petitioners have not contested the suit although 

the decree was passed for recovery of Rs.3,84,000/-. Most 

probably the parties have not raised any issue in respect of such 
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agreement executed between them during the pendency of 

Money Suit No.02/2009 and for that the court has passed the 

decree of recovery of entire amount as prayed by the DH/O.P. It 

was the duty of the DH/O.P to clarify those facts before the court 

at the time of filling the Execution Case No-2/15. It already 

established and proved before this court from the oral and 

documentary forms of evidences that petitioner no-1/JD has 

already paid Rs.190000/- to the DH on several dates out of the 

agreed amount of Rs.3 Lacs but the DH/OP by suppressing such 

fact filed execution case no-2/15 for recovery of Rs.3, 84,000/-. 

Accordingly, both the points for determinations answered in 

affirmative and in favour of the petitioners.  

12. Points for determination no-3:- Whether petitioner’s/JD’s 

were unknown about the pendency of Money Suit No-

02/2009? In the foregoing discussions this court already 

observed that the parties after execution of the agreement dated-

12/09/2011 failed clarify the same before the court during the 

pendency of the suit. Neither the defendant nor the plaintiff have 

filed any information about the Ext-1 document before the 

learned court in Money Suit No-02/2009. Hence, this court cannot 

held that the DH has obtained the decree from the court 

suppressing the materials facts or the defendants was have no 

knowledge about the pendency of the suit. The petitioners are 

being defendants of Money Suit No-02/2009 ought to have inform 

the court about the agreement dated-12/09/2011. Ext-1 

document both the parties have mentioned the Money Suit and 

such fact makes it clear that petitioners/defendants was have 

sufficient knowledge about the pendency of the suit and such fact 

creates doubt over their plea that they were unknown about the 

pendency of the suit. More also the petitioner’s side failed to lead 

any documentary evidences to establish the fact that summons of 

Money Suit No-02/2009 not served upon them. The petitioner’s 

side failed to call for the record of Money Suit No-02/2009. 

Therefore in the light of all the aforesaid discussions coupled with 



 

 
Misc. (J) No-57 of 2017 

(Arising out of M.Ex. No-2 of 2015) 
 

9 | P a g e  

 

the terms of Ext-1, this court finds that petitioners were have 

sufficient knowledge about the pendency of the suit at the time 

of execution of Ext-1 document as said document executed 

during the pendency of the suit. Accordingly, points for 

determination no-3 answered in negative and against the 

petitioners.   

FINDINGS OF THE COURT 

13. The agreement dated-12/09/2011 empathetically disclosed that 

same was executed between the parties during the pendency of 

Money Suit No-2/09 and the contents of that document makes it 

clear that defendants have also constructive knowledge about the 

pendency of the suit. If so then the defendants was have a duty 

to inform the court about the agreement dated-12/09/2011. 

Certainly, the decree holder was have a duty to inform the court 

at the time of filling the execution case no-2/15 about the part 

payment made by the petitioner no-1 incompliance with the 

agreement dated-12/09/2011 and the DH instead of doing so 

filed execution case no-02/15 for recovery entire decreetal 

amount. It is the admitted proposition of law that an executing 

court cannot go behind the decree. Definitely, there are certain 

exceptions to the general rule. But in this case in forgoing 

discussions this court observed no such circumstances upon 

which this court may go behind the decree passed against the 

JD/Petitioner. More also the petitioner’s side failed to establish 

any of those exceptions before this court. 

14. It already discussed in the foregoing discussions that it was also 

the duty of the petitioners to inform the court about the 

agreement dated-12.09.2011 and petitioner instead of doing so 

failed to comply terms of the agreement and further failed to pay 

remaining agreed amount installment wise as he agreed. As such 

it is seen that petitioner violated the terms of agreement dated-

12.09.2011 by not paying the entire agreed amount to DH and 

accordingly, the petitioner cannot take benefit of agreement like 

payment of only Rs.3 Lacs to the O.P/DH. Hence, this court not 
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finds anything reasonable to hold that decree was obtained by 

the DH suppressing the material facts. Accordingly, decree 

passed in Money Suit No-02/2009 cannot be set aside and 

consequently, this court cannot go behind the decree. It is 

obvious that this court needs to consider the part payment made 

by the petitioner no-1 in due course of time in compliance with 

the terms of agreement dated-12/09/11. 

15. Therefore in the light of all the aforesaid discussions this court is 

of considered opinion that the justice would not be defeated if 

Rs.190000/- paid by the petitioner no-1 to O.P/DH is considered 

as part payment of decreetal in the execution proceeding no-2/15 

and DH is entitled to recovery of remaining amount on deducting 

the aforesaid amount from the original decreetal amount in the 

execution case. 

ORDER 

16. In the result instant Misc. (J) Case is disposed of by passing the 

following orders:-  

1. That DH/O.P is entitled to get recovery of decreetal 

amount after deducting the amount of Rs.190000/- 

that paid to DH by petitioner no-1/JD as per 

agreement dated-12/09/2011; 

2. That an amount of Rs.190000/- is to be considered 

as part payment out of the total decreetal amount; 

3. That petitioners/JD’s are not entitled to get the 

cost of the proceeding;  

17. Accordingly, instant Misc. (J) is disposed without cost as the 

proceeding proceeded against the DH/OP on exparte.   

 

  

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 
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ANNEXURE 

 

Petitioners Witnesses:   
 

i PW-1     : Kanhaiyalal Bhati 
ii PW-2     : Pankaj Bhati 

         
Petitioners Exhibits:  

i Ext.1   : Agreement dated 12-09-2011 
ii Ext.1(1) to 1(2) : signatures of Laxmi Kumar Sarma 
iii Ext.1(3) to 1(4) : signatures of petitioner No.1 
iv Ext.1(5)   : signatures of advocate P. K. Sarmah 

 
OP Witnesses:  NIL 
 
 
OP Exhibits  : NIL 
 
 

(N. J. Haque) 
                                                                                                Civil Judge 

                                                 Tezpur, Sonitpur 

 

 

 

 

 

 

 

 

 

 

 


